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QUESTION PRESENTED 

Whether the petition for a writ of habeas corpus of a 
selective service registrant which alleges that his induction 
order is invalid and that he is in constructive custody by 
reason of threatened criminal prosecution, thereby rais¬ 
ing genuine and material issues of fact and law, was prop¬ 
erly denied by the court below. 
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IN THE 


United States Court of Appeals 

For The District of Columbia Circuit 


No. 11,816 


MICHAEL JOSEPH LYNCH, Appellant , 

v. 

LEWIS B. HERSHEY, DIRECTOR, SELECTIVE 
SERVICE, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the United States Dis¬ 
trict Court for the District of Columbia denying appellant’s 
petition for a writ of habeas corpus. This Court has juris¬ 
diction pursuant to 28 U. S. C. 1291. 

STATEMENT OF THE CASE 

On April 21, 1953, appellant filed a petition for a writ 
of habeas corpus in the Court below, alleging that appel¬ 
lant was restrained of his liberty by a threat of fine and 
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imprisonment for failing to report for induction into the 
armed forces in response to an invalid induction order, and 
requested the Court to issue a writ of habeas corpus, or in 
the alternative, a rule to show cause why said writ should 
not issue. On May 13, 1953, the Court below filed an order 
denying said petition, thus depriving appellant of his stat¬ 
utory and constitutional right to the writ and an oppor¬ 
tunity to present evidence to show that the induction order 
challenged by him was in fact and in law invalid. 

STATUTES AND RULES INVOLVED 

Applicable statutes in pertinent part are: 

Title 16-S01 D. C. Code, 1951. 

“Any person * * * detained * * * or restrained from 
his lawful libertv within the District under anv color 
or pretense whatever, may apply by petition to the 
District Court * * * for a writ of habeas corpus, to the 
end that the cause of such # * * detainer * * * or re¬ 
straint may be inquired into: and the court • * • ap¬ 
plied to, if the facts set forth in the petition make a 
prima facie case, shall forthwith grant such writ * * V’ 

SUMMARY OF ARGUMENT 

Appellant’s petition for a writ of habeas corpus made 
out a prima facie case of unlawful restraint of his liberty 
and should not have been denied. Appellant was entitled 
to the writ and a hearing. 

ARGUMENT 

Appellant’s petition for a writ of habeas corpus (J. A. 2) 
set forth that he was restrained of his libertv bv a notice 

m * 

of liability to prosecution for violation of the Selective 
Service Act, which appellant proposed to put in evidence 
at the hearing on the writ, and of which this Court can take 
judicial notice. Hurley v. Crawley, 60 App. D. C. 245, 50 
F. 2d 1010. Appellant was ordered to report for induction 
on April 17,1953. His petition for a writ of habeas corpus 
was filed April 21,1953, therefore he was under liability for 
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prosecution at the time the petition was filed. Imminent 
criminal prosecution for omission to report in response to 
an induction order is constructive custody sufficient to sup¬ 
port a petition for a writ of habeas corpus. As stated by 
Judge McGranery, later Attorney General of the United 
States, in Ex Parte Fabiani , 105 Fed. Supp. 139,148 (E. D. 
Pa. 1952), a case on all fours with the case at bar, and a 
case which the Government did not appeal: 

“The Court is of the opinion that the petitioner is 
presently in the constructive custody of the Govern¬ 
ment by reason of the United States Attorney’s direc¬ 
tion to him to return to the United States by February 
15 or be indicted. He is not free to go where he 
pleases; in a sense, he is enjoying jail liberties. This 
type of detention was held sufficient to support the 
issuance of a writ of habeas corpus in Chin Chow v. 
U. S. : 208 U. S. 8, 28 S. Ct. 201, 52 L. Ed. 369 # * •. 
A writ of habeas corpus will issue. Nevertheless, since 
the interest of this Court is to see substantial j’ustice 
done in this case, and since, in the well remembered 
rhetorical image of Professor Maitland, the forms of 
action, though dead, must not rule us from their graves, 
an injunction also will issue against the United States 
Attorney’s Office and the local board to protect the 
rights of the petitioner pending (1) appeal or (2) a 
composition between the petitioner and the board or 
(3) further order of this Court.” 

Appellant was ordered to report for induction on April 
17,1953. Appellant attempted to obtain a restraining order 
to maintain the status quo pending a judicial review of the 
validity of his induction order, but was denied relief (See 
Civil Action No. 1692-53, U. S. District Court for the Dis¬ 
trict of Columbia). Thus, when he filed a petition for 
habeas corpus in the case at bar, appellant was in the very 
situation condemned by Judge McGranery in the Fabiani 
case cited above: 

“We are met at the outset of our consideration of 
the legal issues herein with the question whether this 
Court has the power, at this point in time, to review 
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the action of the local board at all, or whether peti¬ 
tioner must first report for induction and then adopt 
one of two courses: (1) refuse to submit to induction 
and in the criminal prosecution for violation of the Act 
that would surely follow, defend on the ground that the 
board’s action was without basis in fact or contrary to 
Selective Service Regulations; or (2) allow himself to 
be inducted and then sue for a writ of habeas corpus. 

“The Court is of the opinion that the petitioner is 
not driven to choose one of two such desperate alter¬ 
natives ; that it may intervene at this juncture to pro¬ 
tect his rights. To that end, a writ of habeas corpus 
will issue and the local board and the United States 
Attorney’s Office for this District will be stayed from 
taking any step looking toward the induction or in¬ 
dictment of this petitioner until this ease is heard on 
appeal * * Ex Parte Fabiani , 105 Fed. Supp. 139, 

143. 

Appellant submits that, like Fabiani in the cited case, he 
had standing to petition for habeas corpus in the lower 
court and that his petition should have been granted. This 
Court has recognized the principle of constructive custody 
in a recent decision, where Judge Miller takes note of the 
“duress of devotion” as constituting restraint. Mendelsohn 
v. Dulles, Xo. 11,370, decided August 6, 1953. In that case 
this Court held: 

“ * * * the coercion of martial affection • * * was 
just as compelling as physical restraint .” (Emphasis 
supplied.) 

If marital affection is equivalent to physical restraint, 
then the threat of criminal prosecution is a fortiori con¬ 
structive custody. Certainly appellant herein is under a 
detention equal to physical restraint. 

This Court may judicially notice the fact that appellant 
is presently free on bond pending hearing before the U. S. 
Commissioner for the District of Columbia on an applica¬ 
tion for a warrant of removal from the District of Columbia 
to Texas for failure to report for induction pursuant to the 
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order challenged as invalid in appellant’s petition for 
habeas corpus filed in the court below. 

The Court below erred in denying appellant’s petition 
for habeas corpus in that it did not apply the rule estab¬ 
lished by this Court for this jurisdiction in habeas corpus 
proceedings. In Ex Parte Rosier, 76 U. S. App. D. C. 214, 
219, 133 F. 2d 316, this Court clearly set forth the trial 
court’s duty to grant petitions for habeas corpus “unless 
it appears from the petition itself that the petitioner is not 
entitled thereto.” This Court laid down the law, as 
follows: 

“When a petition for a writ of habeas corpus is pre¬ 
sented to a court or judge, unless it appears from the 
petition itself that the petitioner is not entitled thereto, 
either the writ must forthwith issue * * * or a rule to 
show cause why the writ should not be granted must 
forthwith issue, and this even if the allegations of the 
petition are upon their face improbable and unbelieva- 
ble\ ,} (Emphasis supplied). 

There is no indication in the appellant’s petition itself 
that he is not entitled to the writ. Quite the contrary, ap¬ 
pellant’s petition for a writ makes allegations which, if 
true, clearly entitle him to a release from restraint. As 
this Court stated in the Rosier case (cited above): 

“The petition must be examined as if on demurrer, 
the truth of the allegations being assumed. A petitioner 
cannot be denied the opportunity to prove the truth of 
the allegations he makes if those allegations, if true, 
entitle him as a matter of law to release from re¬ 
straint.” (Emphasis supplied.) 

The allegations in appellant’s petition clearly make out 
a prima facie case. Accordingly, the trial court erred in de¬ 
nying appellant an opportunity to be heard on his petition 
by the issuance of a writ: 

“No controverted issue of fact arising under a peti¬ 
tion for a writ of habeas corpus return and traverse 
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can be determined except after a bearing ore terms or 
upon depositions.” In re Rosier, 76 U. S. App. D. C. 
214, 219. 

It is submitted, the court below denied appellant substan¬ 
tial rights by denying his petition for a writ of habeas 
corpus. 


CONCLUSION 

"Wherefore, it is respectfully requested that the order of 
the court below be reversed and the case be remanded with 
directions to issue said writ and to stay proceedings by 
the U. S. Attorney for the District of Columbia and the 
IT. S. Commissioner for the District of Columbia pending 
hearing on appellant’s petition for habeas corpus. 

Carl L. Shipley 
Attorney for Appellant 
1107 National Press Bldg. 
Washington, D. C. 
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1 Filed April 21, 1953 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Habeas Corpus Xo. 52-53 
Address of petitioner: 
Statler Hotel, 'Washington, D. C. 
In the matter of 
Michael Joseph Lynch 


v. 

Lewis B. Hershey, Director, Selective Service, 
"Washington, D. C. 

Petition for Writ of Habeas Corpus 

1. Your petitioner, Michael Joseph Lynch, is restrained 
of his liberty by one Lewis B. Hershey, Director of Selec¬ 
tive Service, 1712 G. St., X. AY., Washington, D. C., and says 
as follows: 

2. That the cause of pretense for such restraint is that 
petitioner has failed to report at Armed Forces Recruiting, 
Main Station, 313 Texas St., El Paso, Texas, on April 17, 
1953. 

3. That the restraint of your petitioner consists in a 
threat of fine and imprisonment, after respondents’ refusal 
to accord petitioner the right of a personal appearance be¬ 
fore Local Board 93, Alhambra, California, as provided 
in 32 C.F.R. 1624.1, the right of liberal construction of his 
requests for same as provided in 32 C.F.R. 1626-11 (a), 
the right to have his appeal on a claim for agricultural de¬ 
ferment decided by an Appeal Board in Texas as provided 
in 32 C.F.R. 11(b), the right to have his classification re¬ 
considered to avoid injustice as provided in 32 C.F.R. 
1626.61, and the right to be classified II-C as an agricultural 
employee as provided in 32 C.F.R. 1622.24. 
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4. That petitioner is a resident of Dell City, Texas, where 
he is a 15% partner in a 62,000 acre farming venture, with 
a $147,000.00 crop loan owing, repayment of which depends 
on successful planting and harvesting of crops, in progress 
at the present time. In addition, there is a $75,000.00 equip¬ 
ment loan and an $S50,000.00 land loan owing, both depend¬ 
ent on a successful planting and harvest. Petitioner was 
classified 4-F, because of the loss of a finger, in 1948, 
2 by Local Board 93, Alhambra, California, while a 
student at the University of Southern California. 
He finished college and entered the farming business 
in Texas in 1951, while still classified 4-F, and with no 
knowledge that he would ever be reclassified 1-A, 
since his missing finger was a permanent disability. In 
October, 1952, he was reclassified 1-A without notice 
and his written and oral requests for a personal appear¬ 
ance and opportunity to present more evidence and to 
have his draft board changed from California to Texas, 
where a first hand knowledge of his farming opera¬ 
tions was obtainable, were ignored, despite his legal right 
to same, as set forth in the preceding paragraph. He was 
not allowed to present his appeal to a Texas Appeal Board, 
as set forth above, and respondent has refused to accord 
petitioner his right to have his classification reconsidered. 
The Hudspeth County (Texas) Farm Bureau and the Huds¬ 
peth County Mobilization Committee (Texas), both deter¬ 
mined and advised respondent of the detrimental loss to 
agriculture the removal of petitioner would have in view 
of his irreplaceability. Petitioner has requested postpone¬ 
ment of induction until he can complete his harvest, all to 
no avail. Respondent has arbitrarily refused to accord peti¬ 
tioner his rights under the law, and now has subjected him 
to liability for fine and imprisonment. 

Wherefore, your petitioner prays that (1) a writ of 
habeas corpus be granted and issued, directed to the said 
Lewis B. Hershev, commanding him to produce the body of 
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your petitioner before a Judge of this Court, at a time and 
place therein to be specified, then and there to receive and 
do what shall be ordered herein in that behalf, or (2) in 
the alternative, for a rule to show cause why such writ 
should not issue; that (3) your petitioner be restored to 
his liberty, and (4) for such other and further relief as to 
the Court may seem just and proper. 

4 Filed May 13, 1953 

Order 

Upon the Petition for Writ of Habeas Corpus and oral 
argument thereon, it is by the Court this 13th day of May, 
1953. 

Ordered, that said Petition for Writ of Habeas Corpus be 
and hereby is denied. 

Jas. W. Morris 
Judge 

5 Filed May 13, 1953 

Notice of Appeal 

Notice is hereby given this 13th day of May, 1953, that 
the above petitioner hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from 
the order of this Court entered on the 13th day of May, 
1953, refusing Petition for Writ of Habeas Corpus. 

Carl L. Shipley 
/s/ Carl L. Shipley 

Attorney for Petitioner 
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STATEMENT OF QUESTION PRESENTED 

In the opinion of appellee, the following question is 
presented: 

Whether one. who is a voluntary resident of the Statler Ho¬ 
tel. Washington. D. C.. and under apprehension of future prose¬ 
cution for failure to report for induction, as a selective service 
registrant, has established a prima facie case showing commit¬ 
ment. detention, confinement or restraint from his lawful lib¬ 
erty sufficiently to warrant issuance of a writ of habeas corpus? 

(i) 
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Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11816 

Michael Joseph Lynch, appellant 

v. 

Lewis B. Hershey, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant, a resident of Dell City, Texas, and a selective 
sendee registrant, was ordered to report for induction at Armed 
Forces Recruiting, Main Station. 313 Texas Street, El Paso, 
Texas, on April 17.1953; but, instead, filed a petition for a writ 
of habeas corpus in the United States District Court for the 
District of Columbia on April 21. 1953. At the time of peti¬ 
tion for the writ, appellant was in residence at the Statler Hotel, 
Washington. D. C. (J. A. 2.3). 

By Court Order, on May 13. 1953. after oral argument 
thereon, appellant’s petition for a writ of habeas corpus was 
denied (J. A. 4). 

Appellant filed a notice of appeal to this Court on May 13, 
1953 (J. A. 4). 


(i) 
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STATUTE INVOLVED 

District-of Columbia Code (1951 Ed.). Title 16, Section 801, 
provides: 

Any person committed, detained, confined or re¬ 
strained from his lawful liberty within the District, un¬ 
der any color or pretense whatever, or any person in his 
or her behalf, may apply by petition to the District 
Court of the United States for the District of Columbia, 
or any justice thereof, for a w*rit of habeas corpus, to 
the end that the cause of such commitment, detainer, 
confinement, or restraint may be inquired into; and the 
court or the justice applied to, if the facts set forth in 
the petition make a prima facie case, shall forthwith 
grant such writ, directed to the officer or other person 
in whose custody or keeping the party so detained shall 
be, returnable forthwith before said court or justice. 

SUMMARY OF ARGUMENT 

Where appellant, a resident of Dell City, Texas, and 
a selective service registrant, was ordered to report for induc¬ 
tion into the armed services, at El Paso, Texas; and instead vol¬ 
untarily departed from his home state for Washington, D. C., 
and there took residence in the Statler Hotel, has not shown a 
prima facie case of confinement or commitment such that a 
court could test its illegality through the writ of habeas corpus. 

(a) The issuance of a writ of habeas corpus by a court on the 
face of appellant's petition could not result in the production 
by appellee of appellant's body in the court in response thereto. 

(b) The writ of habeas corpus being civil in nature, looks 
only to the jurisdictional basis of unlawful restraint; and any 
theory, no matter how novel, that does not demonstrate re¬ 
straint in fact, alleges patent grounds for denial thereof. 
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ARGUMENT 

The face of appellant’s petition for a writ of habeas corpus is 
devoid of minimal sufficiency to establish a prima facie 
showing therefor 

Appellant urges as error the denial by the United States Dis¬ 
trict Court for the District of Columbia, of his petition for a 
writ of habeas corpus, alleging that he “made out a prima facie 
case of unlawful restraint of his liberty.” 

Appellant, as a resident of Dell City, Texas (J. A. 3), and in 
the status of a selective sendee registrant, received an order 
to report for induction into the United States Armed Services, 
April 17, 1953, at El Paso, Texas (J. A. 2), but apparently de¬ 
parted instead for Washington, D. C., took up residence in the 
Statler Hotel, and began to pursue various means at legal re¬ 
lief. After denial of a restraining order by the District Court, 1 
appellant filed a petition for a writ of habeas corpus, April 21, 
1953, praying that appellee, Lewis B. Hershey, be commanded 
to produce the body of petitioner, or to show cause why such 
writ should not issue. 

Habeas corpus has long been regarded as a proceeding in 
which a liberal judicial attitude is peculiarly appropriate in 
view* of the broadly remedial nature of the writ, Stewart v. 
Overholser, 87 U. S. App. D. C. 402, 405, 186 F. 2d 339 (1950), 
and upon receipt of a petition for the writ, it must be examined 
by the court 2 to determine whether it appears from the appli¬ 
cation that it is prima facie sufficient, as required by § 801 of 
the District of Columbia Code. 3 


1 Appellant's brief, p. 3 (Civil Action No. 1692-53). 

*“With the presence and assistance of counsel,” Stetcart v. Overholser, 
87 U. S. App. D. C. 402, 186 F. 2d 339 (1950) (dissenting opinion, p. 412) ; 
the order of court denying the petition stated it was based on “oral argu¬ 
ment thereon” (J. A. 4). 

‘ Section 801, Title 16. provides in pertinent part: *•• • * if the facts 
set forth in the petition make a prima facie case, —” 
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However, the liberalized approach to issuance of the writ of 
habeas corpus 4 does not alter its basic remedial nature of freeing 
from “detention”; it is a writ of right but it does not issue as 
of course, i. e.. as does a subpoena or summons, but only upon 
“probable cause”. In re Rosier, 76 U. $. App. D. C. 214. 222. 
133 F. 2d 316 (1942). 5 

In the aforesaid case. In re Rosier, supra, with respect to the 
question of probable cause, this Court stated, inter alia: 

By probable cause is therefore meant no more or less 
than the statement of a cause of action, i. e.. the allega¬ 
tion of facts which if true entitle the petitioner to his 
release. A petition seeking the writ must, although it 
need not be phrased in nicely formal terms, contain al¬ 
legations to the effect that the petitioner is imprisoned 
or restrained of his liberty, and the allegations showing 
in whose custody he is detained and the place of im¬ 
prisonment and the illegality of the restraint. In short, 
it should show on its face, upon the assumption of the 
truth of the facts alleged, as if being tested on demurrer, 
that the petitioner is entitled to discharge from the 
imprisonment or restraint described. [Emphasis 
supplied.] 


‘In tin* case of In rc Rosier. 76 l\ S. App. I>. C. 214. 222. 133 F. 2<1 316 
(1642). this Court stated: •'Under Section 14 of the Judiciary Act of Sep¬ 
tember 24. 17*^9. the writ was restricted to its common law purpose and the 
return could not he traversed. * * * Hut in the Act of February 3, 1867, 14 
Stat. 3S3. Congress extended the writ to ‘all cases where any |ierson may be 
restrained or his or her liberty in violation of the constitution or of any 
treaty or law of the United States.* and adopted also the procedural regula¬ 
tions of the present statute (Rev. Stat. §§734-761 (1873 ) 28 U. S. C. A. 
§§ 431—461)—The effect [of this] is to substitute for the bare legal review 
that seems to have been the limit of judicial authority under the common- 
law practice, and under the Act of 31 Car. II. C. 2. a more searching in¬ 
vestigation. in which the applicant is put tipon his oath to set forth the 
truth of the matter respecting the causes of his detention, and the court, upon 
determining the actual facts, is to dispose of the party as law and justice 
require." 

1 Appellant appears to argue that allegations alone make out a prima 
facie case, even where the facts set forth on the face of the j>etition con¬ 
tradict the allegation: and the quotations taken from In rc Rosier, supra, by 
appellant, do not support such a theory [Appellant's Brief, p. 31. 
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This Court again emphasized the prima facie requirements of 
the writ, in the case of Dorsey v. Gill, SO U. S. App. D. C. 9, 
19-21, 14S F. 2d S57 (1945). wherein it stated: 

The first requirement which a petitioner must meet 
is that he make a prima facie case, within the meaning 
of the District of Columbia Code or. in other words, must 
satisfy the equivalent and synonymous prerequisite of 
the federal statute that his petition show he is entitled 
to the writ. 

♦ * * * * 

If the petition omits any of the specified essential re¬ 
quirements it fails to establish a prima facie case, 6 

The allegation in appellant’s petition for the writ of habeas 
corpus that he is restrained of his liberty by one Lewis B. Her- 
shev. appellee, states the illegality of the detention merely to 
be: 

That the restraint of your petitioner consists in a threat 
of fine and imprisonment * * *. 

The possible “threat” results from his failure to report for mili¬ 
tary induction as directed by a Selective Service Board. Ap¬ 
pellant. however, is otherwise physically unrestrained, detained, 
or imprisoned at his place of residence, the Hotel Statler. Wash¬ 
ington. D. C.. and appellant is simply voluntarily within this 
jurisdiction. 

There is no very satisfactory definition to be found in the 
adjudicated cases of the character of “restraint” or “imprison¬ 
ment” suffered by a party applying for the writ, which is neces¬ 
sary to sustain the writ; but suffice it to say something more 
than “moral restraint” is necessary. Wales v. Whitney, 114 
U. S. 564. 5 S. Ct. 1050. 29 L. Ed. 277 (18S4), or “fear” of pos¬ 
sible future prosecution. Biron v. Collins , 145 F. 2d 758 (5th 
Cir.. 1944). The allegation of “unlawful restraint of liberty” 
in view of the facts set forth in the petition for the writ, ap- 

• See Ex Parte ililli(/ari, 4 Wall. 2.107-114, 18 L. Ed. 2S1 (1SGG) : Walker v. 
Johnston. 312 U. S. 275. 2S4. 61 S. Ct. 574. 85 L. Ed. S30 (1940) : Wakp v. 
Johnston, 316 U. S. 101. 104. 62 S. Ct. 964. S6 L. Ed. 1302 (1942). The 
Supreme Court, in Walker v. Johnston, supra, stated: “It will be observed 
that if, upon the face of the petition it appears that the party is not entitled 
to the writ, the court may refuse to issue it.” 

27A776—53-2 
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pears to be an inordinate extension of the normal juridical 
concept of “res^aint." 

The historic and great usage of the writ, regardless of its 
particular form/ is to afford a swift and imperative remedy in 
all cases of illegal restraint, that is. such commitment or de¬ 
tention of one in the custody of another as the writ, habeas 
corpus ad subjiciendum . can judicially test. McNally v. Hill, 
293 U. S. 131.55 S. Ct. 24. 79 L. Ed. 23S (1934). 

It is not an academic proceeding for one voluntarily within 
the jurisdiction of the court. Orlofj v. Lovett, 101 F. S. 751 
(D. C. 1951). The conceptual inheritance of the common 
law, recognized in the federal judicial system* requires a 
“prisoner” like detention or restraint, sufficient to enable the 
one detaining to produce the prisoner in court. 

In the case of IFafes v. Whitney, 114 U. S. 564. 570. 574. 5 S. 
Ct. 1050. 29 L. Ed. 277 (1SS4). the Supreme Court stated, 
inter alia: 

The civil courts can relieve a person from imprison¬ 
ment under order of such court only by writ of habeas 
corpus, and then only when it is made apparent that it 
proceeds without jurisdiction. Ij there is no restraint 
there is no right in the civil court to interfere. Its power 
then extends no further than to release the prisoner. 


" See Klackstone’s Commentaries. 1211-132. for a list of the writs of habeas 
corpus. or footnote (0) in Price v. Johnston. 334 U. S. 266. 281. 68 S. Ct. 
1040. 02 L. IM. 13.T6 (1047). 

• In the rase of Jfr.VoZ/// v. Hill. 203 U. S. 131. 136. "»5 S. Ct. 24. 70 L. Ed. 
2.38 (1034). the Supreme Court stated, inter alia: “To ascertain its mean¬ 
ing and the appropriate use of the writ in the federal courts, recourse must 
he had to the common law. from which the term was drawn, and to the 
decisions of this court interpreting and applying the common law princi¬ 
ples which define its use when authorized by the statutes [citing decisions]. 
Originating as a writ by which the superior courts of the common law and 
the chancellor sought to extend their jurisdiction at the expense of in¬ 
ferior or rival courts, it ultimately took form and survived as the writ of 
ho bens corpus ad subjiriendurn, by which the legality of the detention of one 
in the custody of another could be tested judicially. • * • The purpose of 
the proceeding defined by the statute was to inquire into the legality of the 
detention, and the only judicial relief authorized was the discharge of the 
prisoner or his admission to bail, and that only if his detention wore found 
to be unlawful.” 
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All these provisions contemplate a proceeding against 
some person who has the immediate custody of the party 
detained, with the power to produce the body of such 
party before the court or judge, that he may be liberated 
if no sufficient reason is shown to the contrary. 

In the case of a person who is going at large, with no 
one controlling or watching him, or detaining him, his 
body cannot be produced by the person to whom the 
writ is directed, unless by consent of the alleged prisoner, 
or by his capture and forcible traduction into the pres¬ 
ence of the court.” [Emphasis supplied.] 

The writ of habeas corpus is not intended to free one from 
mental apprehension. The “custody” must be demonstrably 
real, and even in that circumstance, the writ is granted only in 
the exercise of sound judicial discretion. Barrett v. Hunter, 
ISO F. 2d 510. 514 (10th Cir. 1950). cert, denied 340 U. S. 897. 

(a) Appellee is without power or authority to produce the 
body of appellant in court on a writ of habeas corpus 

The basic consideration in habeas corpus practice is that the 
prisoner will be produced before the court; that is the crux of 
the statutory scheme established by Congress in the United 
States Code. 10 Johnson v. Eisentrager, 339 U. S. 763. 778, 70 
S. Ct. 936, 94 L. Ed. 1255 (1949). and accordingly, in the Dis¬ 
trict of Columbia Code. 11 It is inherent in the very term 
“habeas corpus,” X1> and though production of the prisoner may 

* In the ease of In re Whatkinx, 3 Pet. 103. 7 L. Ed. *>.">0 (1S30). the 
Supreme Court long ago observed that the writ of habeas corpus is of high 
prerogative, the object of which is the liberation of those who may be 
"imprisoned without sufficient cause'* and is in the nature of a writ of error 
to examine the legality of the commitment. 

"’2S U. S. C.. §2243. provides in part: "Unless the application for the 
writ and the return present only issues of law the i>erson to whom the writ 
is directed shall be required to produce at the hearing the body of the person 
detained.” 

" Title 16. § S06, provides in part: "On return of the writ of habeas corpus 
and the production of the person detained * • Sec, Title 16. § 802. 

“ Whenever the words “habeas corpus” are used alone, they are under¬ 
stood to mean the habeas corpus ad subjiciendum. Black's Law Dictionary. 
3rd Ed., p. S65. 


8 


be dispensed with where it appears on the face of the applica¬ 
tion that no cause for granting the writ exists, it is the primary- 
function of the writ. Walker v. Johnson, supra, p. 2S4. 

It is therefore patent on the face of appellant’s petition that 
appellee. Lewis B. Hershey, could not in response to issuance 
of the writ produce the body of appellant before the court. 

The failure of appellant to report for induction places him 
actually in the status of a “delinquent” under the selective 
service regulations. 13 which regulations require that, “every 
registrant who fails to comply with an order to report for in¬ 
duction * * * shall be reported promptly to the United States 
Attorney * * 14 and “in no event shall the local board order 

or participate in the arrest of a delinquent.” 13 

Obviously, on the "constructive custody” theory of appel¬ 
lant. 16 appellee by the Selective Service Regulations is pre¬ 
vented from participation in or order of, the possible prosecu¬ 
tion of the “delinquent appellant.” If any party is to be named, 
under the “constructive custody” theory of appellant as the 
restraining person, it is a United States Attorney. Billings v. 
Truesdell, 321 U. S. 542. 64 S. Ct. 737. SS L. Ed. 917 (1943). 
There is no allegation that the United States Attorney for the 
District of Columbia, so-called place of confinement, has or¬ 
dered any prosecution of appellant. 

As a “delinquent." appellant is not subject to military con¬ 
trol or law. but remains in a civilian status. Billings v. Trues¬ 
dell, supra. 

In the case of Biron v. Collins, 145 F. 2d 758. 759 (5th 
Cir. 1944). involving a selective service registrant, who after 
exhaustion of all administrative appeals was classified by a 
Local Board as a “conscientious objector"; was ordered by the 

” C. F. R.. Title 32. § 1*!02.4. reads: “A ‘delinquent’ is a person required 
to l>e registered under the selective service law who fails or neglects to 
l>erf<>rm any duty required of him under the provisions of the selective 
service law.” 

14 C. F. R.. Title 32. § 1642.41. 

“ C. F. R.. Title 32. § 1642.41 (b). 

“ Appellant’s brief, p. 3. states: “Imminent criminal prosecution for omis¬ 
sion to report in response to an induction order is constructive custody suf¬ 
ficient to support a petition for a writ of habeas corpus.” 
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Local Board to report for a physical examination, which he did, 
but thereafter refused to go to a civilian public service camp 
in Colorado; and, instead, filed a petition for the writ of habeas 
corpus against the members of the Local Board, claiming that 
he was “unlawfully restrained of his libertythe court decided: 

If the courts were open to Collins before he reports 
for duty, he shows no case for the writ of habeas corpus. 
He has never been arrested, he is physically free to come 
and go, the members of the Local Board have no author¬ 
ity to imprison him and have not attempted to do so. 
He is not in their custody, nor can they in any lawful 
manner seize and produce his body in answer to the writ. 
All they have done or can do is to issue an order to him 
in the line of their duty. It is true that if he disobeys, 
the law threatens punishment. The law constantly 
threatens imprisonment to anyone who does not obey 
its commands, but one is not for that reason entitled to 
examine the validity of the law by writ of habeas corpus. 
A judge issues an order of injunction, perhaps errone¬ 
ously, and it must be obeyed on pain of contempt, or a 
subpoena duces tecum may require attendance and pro¬ 
duction of papers which are privileged, and the person 
must attend; but in neither case can a remedy be sought 
by habeas corpus before actual attachment and arrest; 
and then not against the judge, but against the officer 
who has actual custody. [Emphasis supplied.] 

In the case of United States v. Allen, 154 F. 2d 959. 960 (8th 
Cir. 1946), a selective service registrant petitioned for a writ 
of habeas corpus in lieu of reporting for induction as ordered 
by a Local Board, alleging that he was exempt from military 
service because engaged in an essential agricultural occupa¬ 
tion; that the Board’s classification and order to report was 
arbitrary, capricious and a “restraint of his liberty in viola¬ 
tion of his constitutional rights”; and upon issuance of the 
writ, and hearing thereon, it was dismissed by the lower court 
on the face of the petition; wherein, the court of appeals ruled: 

The motion to discharge the writ was granted, and 
appellant has appealed. Appellant’s contention that 
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the District Court was without authority to discharge 
the writ after its issue, in advance of a hearing on the 
merits, is not worthy of consideration. The District 
Court not only had the power but was obligated to dis¬ 
charge the writ if upon further consideration it ap¬ 
peared that the petition stated no ground for its issue. 
That such was the case in the present instance is suffi¬ 
ciently shown by the allegations of the petition. 

Appellant claimed to be restrained of his liberty in 
violation of his constitutional rights only by the order 
of the Selective Service Board requiring him to report 
for induction into the military service. But an order 
of a Selective Service Board directing a registrant to 
report for induction into the military service does not 
impose an actual restraint upon the liberty of the regis¬ 
trant. The Selective Service Boards are not empowered 
by law to seize the body of a registrant or to take him 
into custody. Bronemann v. United States, S Cir., 138 
F. 2d 333. 337 ; Biron v. Collins , 5 Cir., 145 F. 2d 758, 
759. Appellant does not claim that he was at any time 
in the actual custody or under the actual control of any 
of the appellees or of anyone else. At most his petition 
is sufficient to charge only that his obedience to an order 
which he considers unlawful may result in his accept¬ 
ance by the Army and in his subsequent detention in 
the military forces. [Emphasis supplied.] 

(b) Appellant’s allegation of restraint is premature 

Appellant establishes his theory of “constructive custody” 
in complete reliance upon the decision in the case of Ex Parte 
Fabiani, 105 F. Supp. 139 (E. D. Pa. 1952), wherein it was an¬ 
nounced that a writ of habeas corpus would issue under the 
following conditions: Where a selective service registrant was 
ordered to report for induction, January 8, 1951, was there¬ 
after reported as a “delinquent” to the United States Attor¬ 
ney, February 1, 1951. who in turn, wrote to the delinquent, 
studying in a medical school in Italy, that unless he returned 
to America for induction he would be indicted; the delinquent 
returned in January. 1952, was again ordered to report for 
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induction, February 1, 1952, but instead applied for a writ of 
habeas corpus. 

It is first to be noticed, that the factual situation confronting 
the court in this case of Ex Parte Fabiani, supra , is not on “all 
fours with the case at bar,” as alleged by appellant, 17 but differs 
in a material respect. The proper authority to institute the 
prosecution of a selective service registrant for failure to re¬ 
port for induction, is a United States Attorney; w and as such, 
the only proper person that could be charged with “construc¬ 
tive custody.” However, we do not wdsh to rely simply on an 
argument of distinguishing the case at bar from the Fabiani 
factual situation, which alone defeats appellant’s cause, but 
wish to further examine the reasoning of said decision. 

The court on the stated facts reasoned that a delinquent 
could adopt two courses: refuse to submit to induction and de¬ 
fend in the resultant criminal prosecution on the invalidity of 
the Board’s classification; or allow himself to be inducted and 
then sue for a writ of habeas. The Court thereon decided: 

The Court is of the opinion that the petitioner is not 
driven to choose one of two such disparate alternatives; 
that it may intervene at this juncture to protect his 
rights. 

The judicial application of the writ under these circumstances 
was premised by the court on two grounds: First, that the Su¬ 
preme Court in Estep v. United States , 327 U. S. 114, 66 S. Ct. 
423,90 L. Ed. 567 (1946), emphasized the right of a delinquent 
to defend in a criminal prosecution for failure to report for 
induction on the ground of an invalid selective service classi¬ 
fication after all administrative appeals had been taken, dis¬ 
tinguishing those facts from the ones presented in Falbo v. 
United States , 320 U. S. 549,64 S. Ct, 346,88 L. Ed. 305 (1944); 
and Secondly, that the Selective Service Act of 1948 19 and the 
Universal Military Training and Service Act of 1951 20 “are 
merely to achieve and maintain sufficient armed strength to 
deter aggression,” “not to prepare for war” as was the case 

,T Appellant’s brief, p. 3. 

”C. F. R. Title 32. §§ 1642.41, 1642.41 (b). 

"62 Stat. 604, 50 U. S. C. A., Appendix. §§ 451 et seq. 

"65 Stat. 75, 50 U. S. C. A., Appendix, §§ 451-473. 
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under the Act of 1940. 21 when “Europe was already at war; 
when Belgium. Holland, Norway. Denmark, and France had 
already been overrun by Nazi Germany, and Great Britain 
seemed about to be devoured in its maw.” Thereafter, by 
some form of sylogistic deduction, the court concluded that it 
did not “feel justified in compelling the registrant either to 
undergo the ignominy of a criminal prosecution, with the con¬ 
sequent possible destruction of his medical career, or to submit 
himself to induction amid the notoriety and humiliating and 
defamatory comment inevitably spewed forth in a situation 
of this kind”; and decided after citation of a number of cases 22 
none of which substantiated in law or fact its conclusion: 

The Court is of the opinion that the petitioner is pres¬ 
ently in constructive custody of the Government by rea¬ 
son of the United States Attorney’s direction to him to 
return to the United States by February 15 or be 
indicted. 

Without further reference to the Fabiani decision, we believe 
it does not support the position here taken by appellant. Ap¬ 
pellant's petition for a writ of habeas corpus is clearly pre¬ 
mature. even under the Fabiani decision. 

Appellant in seeking the writ of habeas corpus merely de¬ 
sires the hearing thereon to be a substitute for a criminal pro¬ 
ceeding. if and when it materializes, with respect to his refusal 
to report for induction. This, the writ is manifestly not in¬ 
tended to do. being civil in nature. In re Tom Tong . 10S U. S. 
556.2 S. Ct. 871.27 L. Ed. 826 (18S2). 

Appellant is not without remedy should he actually be taken 
into custody in the process of criminal prosecution, and cer- 

71 54 Stat. 8S5. r>0 u. S. C. A.. Appendix. § 301 et seq. 

" Tomlinson v. Hershey, 95 F. Supp. 72 <E. IX Pa. 1949) : United States v. 
Tomlinson, 94 F. Supp. S54 (E. D. Pa. 1950) : Ex Parte Itarrial, 101 F. Supp. 
34S. (S. D. Cal. 1951) ; United States v. Evemaam, 102 F. Supp. 12S (S. D. 
W. Va. 1951) : Cox v. Wedemeyer, 192 F. 2d 920 ( 9th Oir.. 1951) ; In Re 
Abramson, 190 F. 2d 261 <3d Cir., 1952) : United States v. Romano, 103 F. 
Supp. 597 (S. D. N. Y. 1952) : United States v. Strcbel, 103 F. Supp. 628 
(Kan.. 1952) : Ex Parte Albertson, 103 F. Supp. 617 (D. C. 1951) ; Imbodcn 
v. United States, 194 F. 2d 50S (6th Cir.. 1952). 
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tainly has all available defenses in any such prosecution. Estep 
v. United States, 327 U. S. 114. 66 S. Ct. 423. 90 L. Ed. 567 
(1946). 

The remedy of habeas corpus is an extraordinary one. and 
normal instances when its cause exists for issuance when an¬ 
other remedy in regular course is available, is exceptional and 
usually confined to situations where there is peculiar and press¬ 
ing need for it. Goto v. Lane, 265 U. S. 393. 401. 44 S. Ct. 525, 
6S L. Ed. 1070 (1923). Appellant certainly has not demon¬ 
strated in fact or law. justification for the District Court to issue 
the writ in this instance. 


CONCLUSION 

For the reasons assigned therefor, it is submitted that the 
judgment of the lower court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
William J. Peck. 

Gerard J. O'Brien. Jr., 
Assistant United States Attorneys. 
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